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When is an
Employee

Not An Employee?

by Mary T. Nicholson

The question of whether to classify a
worker as an independent contractor
or an employee is one that many
employers wrestle with. There are
several factors the employer must
consider when making this decision.
As all employers know, if the
worker is an employee, the employer
must withhold from the employee’s
wages amounts for Social Security
(the Federal Insurance Contributions
Act, or FICA), and federal and state
income taxes. In addition, the
employer is subject to a tax under the
Federal Unemployment Tax Act

(FUTA) on the wages it pays to its
employees. If the worker is an
independent contractor the employer
can pay a lump sum to the worker and
leave the responsibility for these taxes
to the worker.

Who Is An Employee?

In determining a worker’s status for
purposes of FICA and FUTA, the IRS
relies upon years of judicial
interpretation. Many states use a
similar analysis, but add their own
unique twists. The most important
factor the IRS and the states in
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If your worker qualifies as an employee under the IRS’s interpretation, make sure he completes a W-4

and that you keep it on file. The W-4 determines proper income-tax withholding.

such as a plumber instructing an
assistant as to the method of welding
to be used). Some employees may
work without receiving instructions
because they are experienced and
conscientious. However, if the
employer has the right to require
compliance with his instructions, then

general consider is whether the
employer has the right to control and
direct the worker providing services,
not only as to the product of his labor,
but also as to the details and means by
which the job is done (for example, if
contractor instructs a worker to
perform his work in a particular way,
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this will contribute to a finding that
the worker is an employee.

The IRS will also consider whether
the person’s services are integrated
into the business operations of the
employer. If the success or
continuation of the employer’s
business depends to a large degree
upon the performance of the services
provided by the worker, the worker
will generally be considered to be an
employee. Another factor the Service
considers is whether the employer has
the right to fire the worker. An
independent contractor cannot be
fired as long as he produces a result
which meets the contract
specifications.

In addition, the Service considers
whether the worker can delegate the
services the employer is seeking. If the
worker cannot delegate them, then
presumably the employer is interested
in the method as well as the result
produced by the employee. In such a
case, the worker is considered to be an
integral part of the employer’s
enterprise, and an employee.

The Service also looks at factors
such as the amount of skill that is
required by the worker to perform the
service and whether the skill provided
by the worker is accepted as an
independent trade.

Vigilance Is Key

The above list of factors is not all-
inclusive. If the Service decides to
look at your workers it may choose to
look at factors listed here, or it may
consider an entirely different group of
factors. The only statement that is
clear in this area is that the label that
is placed on the worker is irrelevant if
it does not represent the true
relationship between the employer
and the worker. In addition, the
Service will lean heavily in favor of
finding an employer-employee
relationship.

As further bad news in this area,
the IRS is actively expanding a pilot
program to conduct employment tax
audits of employers to uncover
misclassifications of employees as
independent contractors. Therefore,
the employer must be even more
vigilant in its determination of the
status of its workers. ll
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