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Some time ago, a foundation sub-
contractor did some work on a
development in Chicago. The foun-
dation sub was subcontracted to a
general contractor (GC), who was in
turn under contract to the owner.

Once on the site, the foundation
sub suggested to the GC that the
foundation footings should be taken
deeper than originally specified. The
GC agreed. The general contractor
and the foundation subcontractor
framed and poured the deeper foun-
dation and formed a few other
“extras” at the general contractor’s
direction.

After the extras were performed,
the sub asked the general to sign
three written change orders covering
the additional work. The general
contractor didn’t sign. When the sub
submitted a bill for the extra work,
the contractor refused to pay it. The
sub went to court. For him, the lack
of any paperwork executed prior to
the extra work’s performance, which
before had seemed an unnecessary
hassle, suddenly became a critical
issue.

Doing the Paperwork
More often than not, when the

parties to a contract discuss a

change, the contractor comes away

with the impression that the work is
different than the original agree-
ment, and therefore should result in
more time, more money, or both.

The customer, on the other hand

(or, in the case described here, the

GQ), often walks away under-

standing that the work may be dif-

ferent, but thinking it will actually
take the same or less effort, and so
should not result in any additional
charges. If this is the case, a clash
over money is inevitable. This is
where the change order comes in.

A change order codifies and con-
firms any changes to the original
contract. With the necessary signa-
tures, it authorizes and documents a
change from the original plans, spec-
ifications, or other contract docu-
ments, as well as possible changes in
the cost and/or the time of perfor-
mance.

To recover for extra work, courts
generally require a contractor to
prove that:

e the work was outside the scope of
the original contractual promise;

o the extra items were ordered by the
owner;

e the owner agreed to pay extra for
the work, either by words or
conduct;

e the extras were not furnished by

the contractor as a volunteer; and

e the extra items were not rendered
necessary by any fault of the con-
tractor.

These conditions are meant to
balance the contractor’s and owner’s
interests. The courts agree that a
contractor should not have to
furnish items clearly beyond what
was originally promised.

But the courts also recognize the
owner’s right to know the extent of
his obligation, and so forbid the con-
tractor to perform extra work at the
owner’s expense without prior
consent.

Technically, this consent need not
be in writing. As with any contract,
consent may be expressed in spoken
language, or even by an action that
recognizes the existence of an agree-
ment, such as a handshake or a
check paying for work billed.

But, as with original contracts,
there’s nothing like having it in
writing: If it’s not on paper, an agree-
ment is only as good as a person’s
word. With change orders, getting it
in writing is all the more important,
because another contract governing
the work to be done usually already
exists. With no change order or
other solid evidence to document
the change (which is in essence a
separate contract), the original con-
tract generally takes priority, and will
define the terms of compensation.

Anything’s Better Than Nothing

QOur foundation sub, for instance,
had no written evidence that the
owner even knew that the general
contractor had directed and
requested the additional work.
Citing the lack of such evidence, the
court denied the foundation sub’s
claim, saying it had failed to prove
that the owner authorized the extras.
In this situation, the court felt that
even the implied consent of the
general contractor could not obligate
the owners to pay for extra work
they hadn’t authorized, the con-
tractor’s role as owner’s agent
notwithstanding.

Had our foundation contractor
written to the GC and put him on
notice that the work was considered
extra work and identified the associ-
ated costs, the parties would have
been given the opportunity to
resolve the issues before the work
was performed, and, perhaps more
importantly, before the cost of doing
the work was incurred by the foun-
dation contractor with no assurance
of being paid. Even if no formal con-
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tract had been executed, the exis-
tence of a letter from the sub to the
GC would have proved the GC had
known the extra costs, making it
much more likely that the court
would see the GC’s subsequent
request for work as explicit accep-
tance of a change order. The burden
of proof might then have shifted to
the GC.

The Job Isn’t Over...

As a contractor concerned about
good customer relations, you must
remain flexible to accommodate
requests for changes, but you also
need to avoid working for free.

In most construction disputes, the
side with the best documentation
wins. Given the mass of paperwork
accompanying most construction
projects, anyone who expects a com-
pletely undocumented story to
prevail is in for disappointment —
the other side will almost always
have something to point to and to
hand to the judge or arbitrator.

A minimal level of protection can
be had by sending a letter to the
other party outlining your under-
standing of any discussion of pro-
posed changes, and asking them to
confirm your understanding. The
correspondence need not be argu-
mentative. But it needs to address
the issues promptly, clearly, and
directly, and to state any extra
charges you plan on billing for.
Ideally, a formal change order to be
signed by both parties should accom-
pany this letter.

Another approach is to start a
file for every event or request you
believe may become a change order.
Though this may sound burden-
some, the decision of when to start
a file is simple: If the work is some-
thing you want to get paid for, and
it’s not already explicitly contracted
for, you should open a file. Do this,
and any empty file will be a clear
signal that you need to generate
some documentation — notes and
sketches on when you discussed the
changes, and preferably a follow-up
letter and contract to the client
confirming the change order and its
cost — to establish a paper trail you
can use to get paid. The more elab-
orate the documentation, the
better. But the crucial thing is to
have something — the more the
merrier.

This process will not ensure
payment. But it does ensure that
should a dispute arise, you will be in
the strongest position possible to
present your argument as to why
something is an extra, what it costs,
and how the owner demonstrated his
consent. This is the best anyone can
reasonably expect. B
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